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Derring Literarity: The Case of Negative
Comparative Law

Pierre Legrand

Abstract, To dare is to risk, and to err is to blunder. I suggest that the
neologism “to derr” can helpfully refer to the audacious inscription of
deliberately erroneous and therefore fictitious information, which is the
literary strategy that I discreetly pursued in my Negative Comparative Law:
A Strong Programme for Weak Thought (Cambridge: Cambridge University
Press, 2022). In this way, I sought to enhance the literarity and the
correlative depositivization of the comparative enterprise in law. This
essay probes this initiative and explains how it must withstand
disqualification as mere whimsy.

Keywords, comparative law,
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“Imperfections, too, have their means to recommend themselves”.
–Montaigne1

In reaction to the epistemological endarkenment tenaciously afflicting the ortho-
doxy and the orthopraxy of comparative law, I have sought to articulate a con-
trarian theory and practice that I eventually named “negative comparative law”,
an agenda saying no, repeatedly, to the established strategy’s unexamined and
unsustainable propensities (the bulk of them readily traceable to German affirm-
ants and their scopious scotomas) and, crucially, saying no to the very possibility
of an identity between word and world, between what the comparatist asserts
about foreign law and foreign law itself – the shibboleths of representation,
objectivity, truth, and subjectivity (or agentivity) notwithstanding.2 After two
articles,3 I produced a monograph, Negative Comparative Law: A Strong
Programme for Weak Thought (NCL), which Cambridge University Press
released on 9 June 2022.4

Comparative law is a misnomered field that advances a jurisdictional claim
over the inclusion of foreign law within a given research purview. This discipline
embraces situations where, for whatever reason, a jurist is purporting to make
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sense of foreign law – to make foreign law make sense – and indeed to assign a
measure of normativity to foreignness, evidently not as binding law but as per-
suasive authority. Now, one of the many formulations available to me to articu-
late the tenor of the epistemic differend that separates me from mainstream
comparatists-at-law is to claim how I regard the comparatist’s account of foreign
law as structurally partaking of literarity, such characterization proving anath-
ema to the hegemonic model according to whose obsidional obsessions the com-
parative report must (and can) feature “scientific exactitude and objectivity”,5 the
parallel being expressly drawn with “physics”, “molecular biology”, and
“geology”.6 In particular, descriptions of foreign law must (and can) deploy
“neutral” concepts.7 They must (and can) unfold “above all without critical eval-
uation”,8 as befits “the pure and at the outset purposeless research”.9 I dispute
the epistemic investment in protocols like scientificity, objectivity, neutrality,
purity, and a comparison devoid of a “purpose-calibrated view” of foreign law.10

Not only are these epistemic ambitions assuredly unachievable, but they are
thoroughly undesirable because of the dehumanization that they herald even as
comparative law, like law tout court, must remain a profoundly humanist
endeavour.

My commitment to literarity – to the comparative record inevitably standing
as narrative inscription – warrants further precision. Before all else, what is lit-
erarity? Given that there is no literary essence,11 that literarity sits on a ridge
where (personal) intention and (communal) reception intersect,12 there are bound
to exist as many definitions as there are definers, an indeterminacy that argu-
ably entails the ultimate undefinability of the term. I shall therefore confine
myself to the definitional “meremost minimum”,13 to the “[u]nnullable least”.14 In
terms of this Beckettian irreduction, I more than somewhat serenely defer to
John Guillory, who observes that “[t]he domain of what is called ‘literature’ has
steadily contracted over the centuries”.15 One is nowadays limited to “genres of
writing” embracing “notions of the ‘imaginative’ or the ‘fictional’”.16 It was not
always thus, and Guillory recalls an era when Isaac Newton’s writing was litera-
ture for his contemporaries because a text did not then need to be a work of lit-
erature in order to exhibit “literarity”.17 As regards the contemporary
configuration, though, the following postulate holds: no literarity without
fiction.18

The meaning of “fiction” ranges widely. Perhaps the two most pertinent
senses out of the electronic Oxford English Dictionary’s rich list are as follows:
“proceeding from mere invention” and “concerned with the narration of imagin-
ary events”. Suppose an English comparatist writing a 5,000-word exposition in
English on the French law of religious attire at school, a typical comparative-law
exercise. To quote the OED, how can this comparatist’s text ever consist of “mere
invention”? How can it ever be about “the narration of imaginary events”?
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Otherwise said, how can the comparative report properly be styled “fictitious”
and consequently be considered literary? In order to support my stance – which,
again, frontally opposes the dominant view obtaining amongst comparatists-at-
law – I shall consider in turn the themes of “invention”, “imaginary events”, and
“narration”.

���
How is the comparatist’s intervention into foreign law an invention of foreign
law? Researching foreign law, the comparatist implements an undertaking con-
sisting of two principal motions whose deployment, as the elaboration of the com-
parison proceeds apace, “distributes its two essential values between the two
poles of the constative (to discover or to disclose [… ]) and the performative (to
produce, to institute, to transform)”,19 ultimately to feature an “infinitely rapid
oscillation” from one to the other, a method-defying intertwinement eventually so
tight that the two operational steps prove for all intents and purposes insepar-
able.20 First, the comparatist finds foreign law in the library (or elsewhere). It is
there, in the statutes and judicial decisions, in the textbooks and law reviews. It
pre-exists him. It faces him. It is there before him – right there, on the shelves
(or in the databases that one’s computer can access), it is there in its stubbornly
incorrigible existence. Secondly, once the comparatist has the foreign law in front
of him, whether in the form of paper or electronic documents, he proceeds to con-
trive it for reporting purposes. For example, he chooses to emphasize this statu-
tory provision rather than that, he decides to insist on this judgment rather than
that, he elects to include this quotation from this law-review article rather than
that quotation from that law-review article, the frame thus limned aiming to pro-
vide neither too much nor too little information to attain the ambitions at hand.
Over time the comparatist flits ever more indiscernibly between the revelation of
the foreign law-text and his inscription of it, all the while engaging in a vigorous
torsion of irreconcilables, a nondialectical dynamics of the contraries, a double
bind, within which, as comparatist-at-law, one is forced to live and which one
must therefore acknowledge as what is the case. Observe how the complicated
interplay of elicitation/ascription of textual meaning, displaying an enmeshment
such as to obviate any creditable argument that the two processes could be
meaningfully dissociated, overcomes the traditional Cartesian opposition between
object and subject. As the construction of the comparison unfolds ever more spon-
taneously across constatation and performance, as it moves ever more briskly
athwart finding and designing, the idea that a prescriptive list of patly sequen-
tial or methodical steps could be devised to account for the interaction featuring
foreignness and the comparatist must partake of sheer fantasy. 21

The verb fittingly capturing the two gestures that I address is “to invent”.
Indeed, the comparatist’s intervention is an invention. Yes. Etymologically and
historically, “to find” is one meaning of the verb “to invent”, an admittedly
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forgotten signification (in-, venire: to come in or to come to [in the sense of “to
fall upon”]; inventio: a discovery, a finding [that to which one comes, that on
which one “falls upon”]; inventor: he who comes to something, who discovers, who
finds, he who “falls upon” something) – and, according to Julian Wolfreys, “[a]
sense [… ] far more radical than our more conventional use”.22 “To invent” is
therefore “to find”, thus the reputed finding of the Holy Cross by Saint Helena,
mother of Emperor Constantine, in 326 CE, an occurrence known to Christians
as the “Invention of the Holy Cross” (“Inventio Sancta Crucis”).23 For its part,
Roman law featured a doctrine of “thesauri inventio”, or treasure trove, whereby
if someone found something on one’s land, the trove went to the finder; however,
if the trove was found on the land of another, half went to the finder and half to
the landowner. (According to the French Code du patrimoine at article L541–3,
when an archaeological discovery generates revenue the earner must indemnify
the “inventeur”/“inventor” or arrange for a sharing of the profits.) But the verb
“to invent” carries a second meaning and, in a more familiar key, “to invent” is
“to create” (as in “to invent gunpowder” or “to invent the iPad”). Here, “invention
[… ] produces what [… ] was certainly not to be found there but is still not cre-
ated, in the strong sense of the word, only assembled starting with a stock of
existing and available elements, within a given configuration”.24 While the com-
paratist, out of fidelity to the foreign law-text, accounts for the words that he
finds, there, he inevitably proceeds in an interpretive or speculative key, that is,
he enacts his interpretive or speculative resolutions drawing on his sense-making
resources – on his prejudicial fore-structure or enculturation – not least because
of the surfeit of available meaning that the foreign law-text carries, a priming
situation forcing the comparison into a prioritization of the information that it
wishes to convey about the text (and a simultaneous identification of the informa-
tion that it prefers to exclude).

Otherwise said, the ascription of interpretive salience must reveal that every
understanding is interested and that “[t]o understand a topic involves knowing
how to wield one’s commitments to further one’s epistemic ends”.25 Because all
understanding, no matter how formalized, relies on personal (and encultured) com-
mitments,26 it follows that understanding a text involves an interjection in the
sense of an operation or an activity, which implies that “[u]nderstanding is not
mirroring”27 – and, further, that “failures of mirroring need not be failures of
understanding”.28 (As he interprets foreign law out of his prejudicial fore-structure
or enculturation, the comparatist is inevitably introducing autobiographical ele-
ments into his reading of foreignness that are inextricably woven into the foreign
law that he is re-presenting and that, given their primordiality, cannot be dissoci-
ated from that foreign-law-as-re-presented. Even as the positivist foray into foreign
law earnestly wants to conceal its ties to comparatists’ lives, the epistemic fact of
the matter is that as he researches foreign law, as he assembles the details that
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he has harvested into a new formulation, the authorial self textualizes itself: it
inscribes itself – it writes itself – into the foreign law-text, it disseminates itself
throughout the text and therefore into the foreign-law-as-re-presented, if often in
barely discernible ways although, I maintain, the orientational features of the
self’s intervention, as they structurally issue from the place of enunciation, carry
effects that are in principle ultimately disclosable. Selfness haunts foreignness, the
very being of foreignness: the hauntological pertains to the ontological. To deploy a
salient example, consider the comparatist’s linguistic or cultural proficiency, which
cannot leave foreign law intact, that is, untouched. And the autobiographical
extends to personality traits such as perfunctoriness or meticulosity, impatience or
tenacity, reserve or assurance. Affect effects foreignness. Yes.)

To be sure, the comparatist-at-law is unable to frame his account irrespective
of the law-text in front of him, there. And he cannot deliberately transgress it.
As a matter of justice, he owes fidelity to the text: there is the law of the text
(and of the law-text), its injunction, so that “the reading [… ] cannot legitimately
transgress the text towards something other than itself”.29 There is thus the
force of the text, its retortion, its resistance to epistemic subsumption, its prepon-
derance: there is what the law-text wants. For the comparatist, there ensues an
ineluctable submission, a being-made-hostage to the materiality of the law-text
(meaning must contend with these words, there) that prevents the text from com-
ing under the totalizing epistemology of the self. Along the way, this semantic
recalcitrance saves the comparatist from connecting only and endlessly with his
own thought, which would then become, pointlessly, the exclusive focus of his
theorization. And the materiality of the law-text and the bounded understanding
that such materiality generates, the textual economy of the text, thus acts as a
modulator of interpretation inasmuch as it preserves the comparatist from uncre-
ditably asserting of the French statute on religious attire at school that it con-
cerns, for instance, ratemaking in international air transport.30 In effect, what
the comparatist names in his report “The English Law of X” or “The Brazilian
Law of Y” is what he himself elucidates and inscribes, in words that he himself
chooses out of his language and through sentences that he himself crafts, having
garnered information from his selection out of the published documentation that
he has had available to him, before him, in the time at his disposal – his inevit-
ably partial appreciation of the amassed material and his understanding,
inescapably different from the text itself (whatever this expression may actually
mean) and from other possible understandings thereof,31 arising out of the pas-
sages that he has elected to analyze and possibly quote (instead of others). I find
particularly insightful Derrida’s formulation of the matter to the effect that not
only is interpretation a performance of the (comparing) self, but that the singu-
larity of the foreign law-text cannot be registered by way of the supposedly
unmediated insights assumed by Cartesian intuition (and must not be):

PIERRE LEGRAND • DERRING LITERARITY: THE CASE OF NEGATIVE COMPARATIVE LAW

251



My law, the one to which I try to surrender or to respond, is the
text of the other, its very singularity, its idiom, its appeal that
precedes me. But I can only respond to it in a responsible way
[… ] by putting into play, and into pledge, my singularity, by
signing, with another signature.32

“Invention” therefore encapsulates, economically and optimally, the complexity
attendant upon comparative research.33 It allows one to move beyond Geertzian,
Ryle-inspired thick description – “description” being an epistemic impostor that
rests on the credulous trust in the metaphysical division between depiction and
commentary – towards the idea of an (enactive) thick construction.34 In effect,
one must therefore revisit the meaning of “invention” and enhance its contempor-
ary interpretive yield so that one appreciates how the comparatist’s intervention
is properly speaking an invention, so that one accepts the statement “the com-
paratist invents foreign law” therefore to be making very good sense indeed.35

The comparatist does not describe foreign law and cannot describe foreign law.
He invents it. Invention? The comparatist inventing foreign law? Precisely. Yes.
The comparative is comparactive.

���
How can research into foreign law involve an “imaginary even[t]”, which is the
second OED sense whereby the comparative endeavour would entail fiction? I
contend that the foreign within “foreign law” is structurally selfed. In point of
fact, foreignness escapes the comparatist’s gaze very much in the way Eurydice
does Orpheus’s: the moment the comparatist considers foreign law, it hurriedly
disappears from his view as foreign law. The foreign thus lies beyond the compa-
ratist’s continued perception, an epistemic predicament that is unsurmountable.
It follows that whatever the comparatist styles “foreign law” in his account can-
not be foreign law. Instead, since “the link between [the comparatist’s] words and
the [foreign] world is not direct”,36 “foreign law” must be foreign law sans for-
eignness – a configuration that demands to be carefully distinguished analytic-
ally from foreign law simpliciter. What is epistemologically possible, and all that
is epistemologically achievable, is for the comparatist to apprehend and to
inscribe his understanding of foreign law, that is, ultimately, his sense of foreign
law or, to frame the matter economically, his foreign law. Ex hypothesi, though,
the comparatist’s foreign law, since it is his, cannot be foreign law: the self can-
not be the other.37 At best, the self can only imagine what it is like for the other
to be the other.

For the comparing mind to apply itself to foreign law, it must cross the dis-
tance that separates it from foreignness. As a preliminary to any interpretation
of foreign law, the comparing mind must make contact or touch base with the
foreign. This connection, even if most fleeting, must have the effect, however, of
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immediately triggering the foreign’s displacement to the comparing mind’s sphere
of realization, an epistemic “comfort zone” that is the only location where the
comparing mind can ever fathom anything and make sense of anything.38 In
other words, a threshold thought-motion must be for the comparing mind to
bring foreign law within its epistemic compass, which is to say that it requires to
tame the foreign’s alienation (even as it primordially recognizes and respects for-
eign law’s otherness and seeks to do justice to foreignness in its inscribed work).
Note how the de-alienation or domestication process that I discuss is reflexively
activated forthwith as the comparing mind adverts to the foreign law before it.
At the very moment at which the comparing mind thus attends to foreign law,
its epistemic heeding has foreignness cross, if insensibly, within its epistemic
catchment area. However, as the comparing mind proceeds to array the foreign
so that foreignness can stand as the focus of its discourse (and possibly find itself
at the mercy of its discursive ideology or ignorance), foreign law’s passage within
its epistemic grasp – “the inevitab[le] [… ] analogical remapping”39 – must entail
an instantaneous shift to the hither side of foreignness, which implies that for
the comparing mind the foreign law has eo ipso become but erstwhile foreign
law. If you will, so that foreign law could become interpretively accessible to the
comparing mind, “the act of comparing [did] something to the objec[t] compared
and alter[ed] [it] in the process”.40 It ensues that the comparing mind will “never
really [be] in a position to compare what is interpreted and represented before
and after the difference that is made by [its] interpreting and representing”.41

Whatever it accomplishes, the comparing mind’s reprise can only narrate the for-
eign law-text after foreignness has entered the mind’s epistemic zone, which
means that the foreign law that the comparing mind is specifying is, from its
standpoint, no longer foreign: it then becomes “impossible to distinguish the
object of study [… ] from the imaginative and discursive organizing patterns on
the part of the comparat[ist]”.42

As it accedes comparative discursivity, as it proceeds to the comparing mind’s
language, foreign law must necessarily irrupt in the self or through the self that
has gone towards it. In an important part, this is so because the language in
which foreign law emerges in the act of re-presentation is that of the self – not in
the sense in which it would be owned by the self, but in the way in which it is
appropriated by the self as an extension of selfness. Since foreign law is
rehearsed, and can only be rehearsed, in the discourse that the self employs as a
means of self-expression, foreignness is necessarily subordinated to this particu-
lar projection of selfness. And any ethically inflected discourse regarding foreign
law must acknowledge the fact that as foreign law is expressed in the self’s lan-
guage, this language, no matter how hospitable it wishes to be, cannot preserve
foreignness impeccably: absolute or pure hospitality can never materialize.43

Even while it purports to grant the utmost recognition to foreign law and to
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show the utmost respect for foreign law, the self’s language, as it brings foreign-
ness into its epistemic ascendancy, enacts the very experience of unrecognizabil-
ity and disrespect. The self-projection necessarily informing the study of foreign
law therefore ensures that whatever the comparing mind presents as “foreign
law” is, in effect, its own presentation, in its own language, inevitably different
from whatever presentation may have come before where the foreign dwells – a
re-presentation, an iteration, a neo-graphism, a structurally singular reprise that
can, in fact, more aptly be envisaged as an invention.

In sum, the comparing mind is not reporting on A, but on A’, that is, on what
A has immediately or always-already morphed into from the comparatist’s cogni-
tive stance. For instance, the French comparing mind is not plainly reporting on
English law’s “contract”, but on what it can only (and complicatedly) understand
of English law’s “contract” through the filter of the French word/concept
“contrat”. However, to say that the other law exists in the self’s language must
mean that, once it has moved across languages, the other law exists – and is
doomed to exist – in distorted discursive form. To use the French “contrat” to dis-
cuss, in French, the English “contract” is indeed to assimilate, to appropriate, to
import, to arraign, to indigenize, to domesticate, to subsume, and therefore to
distort English law, even if the “distortion is experientially undetectable within
the received framework of interpretation since [… ] [this framework] is capable
of accommodating any evidence, textual or otherwise, within itself”.44 It is to
“yok[e] [foreign law] by force into a frame of reference alien to [it]”,45 to subjugate
or to seize it. The fact is that even as the word “contrat” makes possible the pas-
sage of “contract” from (foreign) grammatical structure to (local) meaning, it also,
at once, always-already, makes it impossible for this crossing to take place in a
way that is epistemologically reliable or stable vis-�a-vis the source language.
Indeed, “[b]ehind the seeming generosity of comparison, there always lurks the
aggression of a thesis”: some form of epistemic violence is structurally under per-
petration, unavoidably so.46 No projection of empathy, no matter how substantial
– irrespective of how much the self is willing to be rendered precarious and fra-
gile by allowing the foreign-in-the-law to sit in judgement of selfness, regardless
of how much the self is willing to be compearing – can allow for a strictly for-
eign-oriented thinking. Even when the self is attempting to think as if it were
the foreign, selfhood’s self-interest assumes ultimate precedence over foreignness.

Selfness, then, must be seen to be sutured, in effect seamlessly, to whatever
foreign law the comparatist generates. In the end, foreign law simply cannot be
weaned away from the supremacy of the self. No law-text can exist as foreign
law stricto sensu for the comparing mind inasmuch as from the time that thought
can make any sense of foreignness, that sense is always-already its sense, the
comparing mind’s sense – no matter how disposed the mind is to abandon itself
to the experience of otherness, irrespective of the strength of its perceptual faith
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also, and indeed regardless of the quality of its insights. I repeat: as soon as the
comparing mind even begins to attempt to make sense of the foreign law-text,
that text can no longer be foreign to it. The loss is real, for “it is precisely the
alien character of a foreign way of thinking and belief system that constitutes its
value and relevance”.47

Observe that the comparatist’s uncircumventable deforeignization manifests
itself at two stages so that it bookends his research into foreign law.
Anticipatorily, as he approaches foreign law, the comparatist must resort to his
categories, conceptions, and words in order to make his epistemic way. Thus, as
the US lawyer comes to French judicial opinions, he inevitably, if perhaps unwit-
tingly, draws on his US legal prejudicial fore-structure or enculturation (what is
a court rather than a legislative assembly, what is a judge rather than a priest,
what is a judgment rather than a poem). And at the end of the investigation, the
comparatist must mobilize his categories, conceptions, and words once more –

still the only categories, conceptions, and words that he has at his epistemic dis-
posal – so as to be able to write about foreign law. In other terms, one can say
that no inscription of any research output as regards foreign law can be divorced
from a self-performance on the part of its inscriber,48 which includes at a primor-
dial level the introjection, deliberate or not, of a libidinal force into the process of
intervention within foreignness that the comparatist is spearheading. Again, it
must follow that “the knowledge [out of foreignness] always has something of
self-knowledge about it”.49 Note that the integration between foreign law and the
comparatist’s self runs deeper than co-extension, which assumes separability,
measurability, divisibility, and identifiability. It is not that selfhood and texthood
parallel or succeed each other, but that they tessellate each other, that they min-
gle: there advenes an enlacement. There thus takes place a “polimorphic” rather
than a “mimeomorphic” understanding of foreignness (that is, an understanding
of foreign law responding to the interpreter’s circumstances instead of one mim-
icking foreign law).50

The practical implications attendant upon the theoretical insight that I
defend are significant (and call into question basic assumptions long received and
long unexamined within the field of comparative law): no comparatist can write
about foreign law, ever, and no comparative account can feature foreign law,
ever. The comparing mind simply cannot salvage a Cartesian clara et distincta
perceptio of the law-text’s foreignness. It is, perforce, thinking and writing about
something other than that. While texthood and selfhood are notionally identifi-
able as two discrete entities, there must be an ineliminable trace of selfhood in
every indication of texthood (hence, no doubt, pseudonyms).51 Otherwise said, for-
eign law, for the comparatist, as the text of the comparatist, can only feature an
imaginal presence – comparative law thus not concerning foreign law so much as
what is being evinced of foreign law by the comparatist. (Observe that the
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persistence of the self, the irreducibility of the self’s presence within the compa-
ratist’s work on foreign law, must be seen to qualify the critical or emancipatory
potential of any foray into foreignness. No investigation of foreign law can there-
fore be celebrated as the unqualified antidote to parochialism that orthodox com-
paratists have long claimed to be the case.)

���
How is the comparatist’s report on foreign law a “narration”, the third sense in
which the comparative enterprise would concern fiction? It is easy to forget that
every account – including, then, every comparatist’s report on foreign law – is an
attempt at communication. And while the comparatist cannot administer his
readership’s reaction, he typically seeks to generate an endorsement of the
framework of intelligibility that he has imposed on foreign law in order to ascribe
meaning to it and that he has subsequently deployed in his written exposition.
Indeed, the drive to adhesion is programmed into any writing on foreign law,
which means that even a text presented as a strictly descriptive statement does
not eschew rhetorical stratagems. Even the most purportedly mimetic statement
on foreign law effectively aims to orient, to guide, to entreat, to influence, to per-
suade – hence the unfurling of words variously admonishing, cajoling, advising,
requesting, or warning the reader. Whether consideredly or unconsideredly, every
comparative text is constructed so as to meet with a favourable reception – hence
the selection of this foreign information rather than that, because of its perceived
pertinency, and the adoption of this presentation of the information rather than
that, by reference to its assumed propensity towards the optimization of readerly
conviction. To be sure, the determinations structuring the gathering of informa-
tion and its subsequent textual staging must relate to the comparatist’s prejudi-
cial fore-structure or enculturation, specifically to his appreciation of what array
of references, quotations, and explanations – what details, clues, or connections –

must be prioritized (in contrast to those that demand to be marginalized or
avoided) in order to constitute a sound argument bearing in mind that the merit
of an assertion simply cannot have to do with objectivity or truth.

In other words, there is a narrative inevitability to the comparatist’s endeav-
our as he strives to make sense of foreign law.52 Indeed, Robert Cover memorably
remarks on “the indispensability of narrative to the quest for meaning”.53

Narrative as a form of cognition and speech (the research and the report on the
research) is “the instrument [that the comparatist] use[s] when [… ] putting
together [… ] particulars into a meaningful sequence”.54 And such storification
being hardwired into every explanatory form, the comparatist-at-law can prop-
erly be regarded as a species of Homo narrans. Crucially, I am not claiming that
the comparatist’s report is only a story, which would be excessive, but I hold that
his account is storied and necessarily so and in a way that justifies the narrative
label, which cannot be confined to Alice in Wonderland or to L’Etranger. Now,
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orthodox comparative law’s complacent blindness to its (unsettling) narrative fab-
ric – to the fact that foreign law can only live on storiedly – changes nothing to
the ostensivity of the phenomenon. Since narrative is a “cognitive instrument”,55

the challenge remains for the comparatist to pursue his narrating epistemology
with the utmost probity.

���
Epistemic vigilance therefore suggests the following insight: comparative law
deals in fiction, since at the very least the comparatist writing foreign law is nar-
rating the invention of what he imagines.

To return to NCL, I was keen to emphasize the contrast between my brand of
indisciplined or irreverent comparativism and the indigent epistemological ped-
dling that animates the orthodoxy insistently commanding the field of compara-
tive law.56 While it has been observed that I “irritat[e]” the mainstream,57 my
ambition as I wrote NCL was not so much to draw an incensed reaction from the
Gatekeepers (�epater le bourgeois never appealed to me), but to magnify the stark
irreconcilability between the established model and my own, to assert the differ-
end and to proclaim my difference, my firm refusal to play along.58 I simply can-
not accept that comparative law would be governed “like that, by them, in the
name of these principles, with a view to such objectives and by the means of
such processes” – no, “not like that, not for that, not by them”.59 It occurred to
me that one specific strategy I could mobilize in order to foreground this contrast
and resolutely promote “the art of not being governed like that and at that price”
was precisely to heighten the literarity of my rebuttal, of what I style my “strong
programme”.60 Indeed, for comparative law’s entrenched positivists, for the field’s
oh-so-confident doxa, the literary only ever makes an appearance on the black-
letter screen as a named and identified other, in effect as a devalued other
(within positivism generally and within comparative law in particular, there pre-
vails a hierarchical arrangement that is structurally biased so that law operates
uncontestably as the privileged disciplinary term).61 It is not, of course, that I
was willing to concede the scientificity of German comparative-law scholarship.
Indeed, it is obvious to me that Konrad Zweigert and Hein K€otz’s textbook or
Uwe Kischel’s treatise implicate literarity as much as NCL does. Even for
German doctrinalists or dogmatists, there is no description without interpret-
ation and no interpretation without fictionality, that is, without literarity. Like
me, these comparatists make sense of foreign law. In this regard, I am reminded
of Derrida’s challenge to Claude L�evi-Strauss.

In his 1962 book, La Pens�ee sauvage, L�evi-Strauss distinguishes between two
modes of thought. He thus designates the bricoleur – he who operates with “the
means at hand”,62 for whom “the composition of the assemblage [… ] is the con-
tingent result of all the occasions that presented themselves” to him.63 Of course,
despite these “disparate” elements,64 the bricoleur must accept that “[h]is
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possibilities always remain limited by the particular history of each part and by
what subsists in it that is predetermined due to [its] original use”.65 If you will,
there can be no bricolage that is not mediated by the history of its own genesis.
In other words, “the elements that the bricoleur collects and uses are
‘preconstrained’”.66 By contrast, L�evi-Strauss points to the “engineer” or scientist
who,67 through the development of concepts that would be “completely transpar-
ent to reality”,68 pursues truth and does so according to a method. The engineer
will not satisfy himself with “odds and ends”.69 Stressing the futility of any
attempt to excise bricolage, rejecting the parsing of a complex reality into a sim-
plistic either/or distinction, a false binary, Derrida forcefully holds that L�evi-
Strauss’s scientist is “a myth”.70 He adds: “The idea of the engineer who would
have broken with all bricolage is [… ] a theological idea”,71 a transcendental con-
ceit. According to Derrida, it is imperative “that one ceases to believe in such an
engineer [as L�evi-Strauss’s]”,72 that one accepts how “the engineer or the scien-
tist are also species of bricoleurs”,73 and that one therefore begins to “admit that
every finite discourse is compelled to a certain bricolage”.74 Derrida is emphatic:
“[O]ne must say that every discourse is bricoleur”.75 There is no reason to believe
that comparative law should escape this conclusion. The comparatist-at-law is a
bricoleur, too. Now, substitute the word “litt�erateur” for “bricoleur” and reach a
converging conclusion: every comparatist-at-law is a litt�erateur – and every
German comparatist auch.

To augment the factor of literarity informing my contrarian work – and
thereby draw the lines between them and me with enhanced assertiveness – I
resolved to adopt a bold and admittedly idiosyncratic move, what can presumably
qualify as a radical literary practice: I would artificially exacerbate the coefficient
of fictionality animating my writing. On the understanding that “[l]iterature is
an institution that lives by exposing and criticizing its own limits”,76 I decided
defiantly and cryptically to harness the following scribacious strategy
buissonni�ere: for better or for worse (one is never sure), I would deliberately
inscribe errors into my typescript, preserve them at proof stage, and allow them
to make their merry way to press telles quelles. Needless to mention, I was fully
aware, even as I was assuming in earnest the role of “regulator of fiction” that
Michel Foucault ascribes to the author,77 that the play, the serious play,78

whereby I moved the rhetorical cursor away from purportedly referential lan-
guage towards the committedly fictional – my prepensed faults are numerous
and range widely (and wildly), each single one of them constituting a supplemen-
tary ascription of literarity to my argument – was audaciously slating itself for
outright discredit by comparative law’s epistemic powers that be revelling in “the
desiccated linearity of scriptural reason”.79 To dare to err (to derr, then) is no
doubt an unusual way to register an epistemic claim, and it was not difficult to
surmise that my panoplied stratagem – literature as liberature, so to speak –
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was fated to sheg positivist haterade, my sprawling machination destined to be
derided and derisively resignified by my antagonists as the nidgetty and alogical
symptom of a retarded adolescent rebellion, a polrumptious instance of deferred
youthful leftism applying itself to resist the behavioural norms that the ruling
caste of comparatists-at-law ineluctably brands as self-evident truths (unless the
entire machination should be cast along the lines of der Ungeist and his
unmoored vandalism… ). Foutre tant pis!80

By misspelling English or German words, by missplitting a Portuguese term,
I was writing fictitious English, German, or Portuguese. By misquoting or mis-
translating a source, I was inscribing a fictitious statement. By misreferencing a
work, I was enunciating fictitious bibliographical information. Through my
deformation, my dislocation, my deflection, my deviation, I was determinedly con-
testing lazy and shallow positivist expectations, not least as they channel the
wifty tropes of objectivity or truth, of authoritativeness or exactitude. Let me
repeat: my abiding wager was to affirm yet again the play of the comparison –

and to allow my ingenuity to operate extensively and intensively. I later learned
– some time after NCL had been published – that the likes of Ezra Pound,
James Joyce, Samuel Beckett, and Salman Rushdie had also advocated for an
aesthetic of error (I have been assured that Shakespeare did too) – evidently not
my writerly league, but excellent company in support of my axiologically encum-
bered resistance motion nonetheless, of my trouvaille.81

���
Even as they exhibit vulnerability, errata attest to an assertion of authorial sov-
ereignty in the face of various systems purporting to constrain one (including the
systems that one has built for oneself over the many years and into which one
has effectively ensnared oneself). “Personne ne fait ça” (“No one does that”)
exclaimed a confident to whom I revealed my approach. In advance of empirical
study, this assessment is in all likelihood confirmable, which means that I would
be standing as an exception within comparative law in my self-reflexive explor-
ation and expression of a radically subversive literary practice, a calculated and
productive exercise in unrepression – in experimentation too – as I sought to con-
ceive my disruptive inscriptions and make them visible through projection into
ostensivity.82

What, then, did I do? I hasten to indicate that the scattering of my miswrit-
ing, my destabilization of textuality, did not incise anything that would destroy
the coherence of the text or impede its legibility. I remained well within the
(ultimately narrow) horizon of the publishable within comparative law. I did not
attack the bookness of the book. In characteristically negative mood – long of the
view that “[r]ien ne me sera jamais assez contre”83 – I sought to combat the tyr-
anny of three systems and of a fourth one also. To maintain that I proceeded
resolutely would be an exaggeration. Never before had I deliberately left errors
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in a typescript, and I found that withstanding the instinctual urge to correct – I
am nothing if not a perfectionist – proved exceedingly difficult. While I did ultim-
ately exhibit the firmness of mind that allowed the errors to stay, I cannot claim
that I acted serenely. And once NCL had been released in the late spring of
2022, I initially found it awkward to bring myself to explain my decision even to
close friends, and I heard myself more than once circling around the issue out of
embarrassment. Norms do weigh on one, not least such an age-old prescription
as the flawlessness of the printed text – an excellent instance of Heideggerian
“Geworfenheit”. So, even as I strived to move further away from positivism’s
grim grooves, I willingly confess to some lingering indecision, perhaps of the
(Duchampian) infrathin sort.

The first system – the first structure, the first set of solid rules – that I
elected to challenge is grammatical codification, whether in English, German, or
Portuguese. Grammar, I want to suggest, can legitimately be regarded as an
oppressive order that editors and publishers readily seek to enforce notwith-
standing authorial desire for liberty: one must write English, German, or
Portuguese as it is done. Over against such manifestation of “thereness”, I opted
to retain the entitlement to choose the path of “agrammaticality”.84 Quite apart
from repeatedly coining neologisms that suited what I thought I wanted to
express – in effect, then, deploying inexistent or fictitious words – I occasionally
and purposefully deviated from the grammatical edict, for example, through mis-
spelling or missyllabizing (!). Otherwise said, I willingly inserted discontinuities
or hiatuses in my typescript so as to rebuff the seamlessness that System,
Structure, Rules, and Order – relayed by a detailed and hermetic set of editorial
instructions meant to corral any and all manifestations of singularity – forcefully
sought to prescribe.

If anything, the second system that I decided to oppose applies even more
compellingly and concedes even less deflective leeway. I refer to the regimen of
citation that – whether as regards abbreviature, punctuation, capitalization, itali-
cization, signalization, or spaciosity – commands, most intransigently so,
unthinkingly to comply with the appointed model. In striking fashion, the pre-
vailing template – which, as in the case of the “Bluebook”, can run to hundreds
of pages replete with stupefyingly pernickety injunctions as technical as they are
arcane85 – throws one into a pattern that one must slavishly implement lest
one’s references be castigated as incoherent and one be presumed to have been
satisfied with the sloppy inscription of one’s research (if not with sloppy research
altogether). In the fervent urge to display blind conformity to the applicable
framework, the fact that the contents of the prescribed configuration are thor-
oughly contingent (no italic character or em dash is necessary) tends to be rapidly
overlooked. Once more, I perturbed the pressure wrought in the name of citatio-
nal prepollency by interjecting a small array of derogations with a view to
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asserting my dissentient authorial voice even as I realized that I had to project
the image of an author obediently operating within the limits of flood-lit and dog-
patrolled formalistic and formulistic boundaries.

The third system that I wanted to dispute concerns the typesetting. Yet
again, the by-word is obedient uniformity quoiqu’il en coûte. For my part, I
thought it suitable to permit some disunity to inform the work. Accordingly, I
allowed a handful of typesetting “howlers” to survive in extremis.

But there is a fourth system that I felt warranted defiance. Arguably, this
fourth model – I refer to my own confirmed writerly procedures – demanded to
be questioned even more resolutely than the other three. In particular, I felt it
important to undermine a key commitment that suffuses my writing and to
which my devotion has long been reflexive (that is, without reflexion). Thus, I
took the view that an exercise in the relativization of my absolute allegiance to
non-repetitive wording deserved to partake of NCL. In the event, this “travail de
soi sur soi” proved the most difficult task. To stare at a repetition within two con-
secutive paragraphs or pages and to allow this restatement to live on, to go to
press unemended, proved excruciatingly painful – which is, of course, precisely
why such contrapuntal endeavour was so timely. (In effect, I see a direct correl-
ation between the intensity of my felt torment and the indispensability of my
initiative.)

In these four ways, I said no to four orthodoxies, not least to a self-developed
peremptoriness, thus credibilizing further the overarching theme of contestation
inspiring my book – which is the sense in which my four ruptures also register
an epistemic continuity with my renegade negative comparatism. But my desta-
bilization tactics carry two further consequences at least, both of which I wel-
come. First, the presence of these hiatuses – there are dozens of them, more or
less adroit – is liable to interrupt the readerly monotony that might otherwise be
threatening to install itself in a text running to nearly 500 pages. My convulsions
keep the argument vital and sustain the highest level of alertness in my reader.
Secondly, through my “pensive and suspensive interruption[s]”,86 by way of my
intempestive intrusions into the Realm of Propriety, I instil an advantageous
measure of indeterminacy within the reading process. Any reader coming across
any error – whether of the grammatical, citational, typographical, or repetitional
ilk – will henceforth find himself mired in undecidability: is the incongruous
inscription deliberate or not? Paradoxically, then, even as I challenged control I
was cultivating the illusion that I could maintain my typescript under control: I
was exiting Ordnung so as to enter into my ordered disorder. Thus did I manage
my terror of the error, even as I appreciate that I must accept the statistical
incompressibility of imperfection.

Have I taken agitation to silly extremes, especially in the later texts that
appear to disclose more dissentience than the earlier ones (but who, except me,
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knows the chronology I actually followed… )? Have I exaggerated the angling or
diffraction that I must inescapably bring to bear upon foreign law as I engage in
my comparative work (my comparative work… )?87 I can fully rely on my detrac-
tors to contend that my norm-breaking, my production of deviance, stands as a
form of moral dereliction bereft of any pedagogical credit, devoid of any assump-
tion of responsibility whatsoever – a caprice utterly lacking in scholarly interest.
But my refusal to bind myself, my rebuff, is neither a vacuous posture nor an
empty pose. And it is not abdication of duty or abrogation of responsibility either.
Rather, the fact that the exigent meanderings of my mind are at odds with the
habitual standards of academic communalism befits a difficult, non-conclusive
critical inquiry into the (im)possibility of comparison. Here, the counter-intuitive
allies with the critical; indeed, it re-emphasizes critique. Accordingly, I claim my
indisciplined and unmethodical ways to be contributing, if unconventionally (and
unpretentiously), to the power to think and to write differently. Yes. My experi-
ment in the epistemology of fallacy, my exploration of the aesthetic of error,
deserved making, and I remain grateful that I could secure the complicitous
assistance I needed for these supplemental forays into negativity to materialize.
(While relevant correspondence is on file, I cannot make these communications
available, not even in a redacted format. To sustain the blur: another anti-posi-
tivist tactic!) A further form of abetment must now come from my readership.
(Quaere: do I owe anyone an apology?)

Minute acts of resistance, modest quotidian derogations from what are seem-
ingly inexorable and effectively stultifying authoritarianisms (including, I dare-
say, a self-authoritarianism) deserve better than an indolent and glib positivist
dismissal as so many aberrations.88 Think authenticity or integrity, think con-
trarity or intrepidity, too. As long as there are stirrings still,89 what they would
brand “cacodoxy” matters and indeed remains of the utmost significance. Yes.
Nonetheless, as Albert Camus observed, “[a]t the end of every liberty, there is a
verdict”.90 What, then, will be the verdict passed upon my self-accredited licence?
What will my reader think of my deed as I expose my manufactured manufrac-
tures in the set arrays of grammar, reference, and citation to his gaze and to his
judgment? Although I cannot ultimately bring myself to be concerned, I am curi-
ous. On verra bien.
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